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1. The short but interesting question as to whether Refrigerator is a

\ 023packaged comodity\'024 falls for consideration in this appeal. The appell ant
is engaged in manufacturing Refrigerators. The Central Governnent

i ssued a Notification No.9 of 2000 dated 1.3.2000 under Section 4A(1l) &

(2) of Central Excise Act (for short \023the Act\024) and specified the goods
mentioned in Colum 3 of the said notification. - Entry No.48 pertains to the
refrigerators whereby the Refrigerators invited valuation under Section 4A

of the Central Excise Act with the abatenent of 40% Section 4A(1)&(2) of

the Central Excise Act require that any goods included in the notification

shal | be valued on the basis of the Maxi num Retail Price (for short \023MRP\ 024)
which is required to be printed onthe packages of such goods. The five

condi tions for inclusion of the goods are:

\023i) The goods shoul d be exci sabl'e goods;

i) They shoul d be such as are sold in the package;

iii) There should be requirement in the SWM Act or the
Rul es made thereunder or any other lawto declare the
price of such goods relating to their retail price on the
package.

iv) The Central Government nust have specified such
goods by notification in the Oficial Gazette;

V) The val uati on of such goods woul d be as per the
declared retail sale price on the packages |ess the
amount of abatenent.\024

2. The appellant felt aggrieved by the fact the Refrigerators were
covered and included in the aforenentioned notification dated 1.3.2000 as,
according to the appellant, the Refrigerator is not such-a conmpdity which
is sold in a package. Significantly, the appellant is not aggrieved by its
val uation of being under Section 4A(1)&(2) of the Act. The only conpl aint
that the appellant nade is that the appellant should not be required to print
the MRP on the package of the Refrigerator manufactured by it. The
appel l ant, therefore, filed a Wit Petition before the H gh Court of Punjab
and Haryana praying, inter alia, for a wit of certiorarified nandanus
restraining the authorities for taking any coercive neasures agai nst the
appellant or its Directors, Oficers, Servants or Agents for not declaring the
MRP on the Refrigerators manufactured and cleared by the appellant from

its factory. The notification dated 1.3.2000 was challenged to this limted
extent only. Before the H gh Court the appellant pleaded that Refrigerator
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is not such a commpdity which can be terned to be a \023packaged
commodi t y\ 024 and further the provisions of The Standards of Wi ghts and
Measures Act, 1976 (for short \023SWM Act\024) or the Rul es nade thereunder
are not applicable to the Refrigerator at all. It was, therefore, prayed that
the notification was |liable to be quashed only to the extent that it included
the Refrigerator and the requirenent of declaring MRP on the Refrigerator.

3, The Respondent Authorities, however, naintained that the

Refrigerator was in fact sold in a package of pol ythene cover, thernocol,
hardboard cartons etc., and thus it falls in the category of \023pre-packed
conmodi ty\024. On that basis it was contended that since every packaged
commodity was included in the SWM Act and the Rul es made thereunder

there can be no escape fromprinting the MRP on the package. The High

Court rejected the contention and di sm ssed the petition filed by the
appel l ant. Hence the present appeal before us.

4, Learned counsel “very vehenmently contended that a Refrigerator, as

a matter of fact, is not sold in a packaged form The thrust of the argunent
is that even if it is sold in the packaged form when it is displayed by the
dealers, it is not inthe packaged form and the customers can take the

i nspection of the Refrigerator and atleast for that purpose the package has
to be opened and, therefore, there would be no question of the Refrigerator
bei ng i ncluded in the SWM Act or the Rul es nade thereunder. The

submission is quite incorrect. Wen we see various provisions of the SWM
Act and the Rul es made thereunder, it is clear that Section 2(b) defines
\023commodity in packaged formi 024. The definition says:

\023commodity i n packaged form 024 nmeans commpdity packaged,

whet her in any bottle, tin, wapper or otherwise, in units

suitable for sale, whether wholesale or retail.\024

It was not disputed before the High Court and also before us that the

appel | ant - manuf acturer._has to sell the Refrigerators which are packed in
pol yt hene cover, thernocol, etc., and placed inhard board cartons. |In fact
the appell ant had so pl eaded before the Hi gh Court in para 3 to which a

ref erence has been nmade by the H gh Court. ~Once that position is clear

then the Refrigerator clearly becones a commodity in the packaged form

The use of the ternms \023o0or otherw se\024 in the definition would suggest that a
commodity if packed in any manner in units suitable for sale, whether

whol esal e or retail, becones a \023commodity in packed formi024. In the year
1977 The Standards of Wi ghts and Measures (Packaged Commroditi es)

Rul es, 1977 (for short \023SWM (PC) Rules\024). Rule 2(1) defines \023pre packed
conmodi t y\ 024 which is as under

\ 023\ 024pr e- packed commodi ty\ 024 with its granmatical variations and
cognat e expressions, nmeans a comodity or article or articles

whi ch, wi thout the purchaser being present, is placedin a

package or whatever nature, so that the quantity of the product

contai ned therein has a pre-determ ned val ue and such val ue

cannot be altered w thout the package or its lid or cap, as the

case may be, being opened or undergoing a perceptible

nodi fication and the expression \023package\ 024,  wherever it occurs,

shal | be construed as a package containing a pre-packed,

conmodi ty.\ 024

Expl anation |- Were, by reason nerely of the opening of a

package no alteration is caused to the value, quantity, nature

or characteristic of the cormodity contai ned therein, such

commodity shall be deened, for the purposes of these rules, to

be a pre-packed combdity, for exanple, an electric bulb or

fluorescent tube is a pre-packed commpdity, even though the

package containing it is required to be opened for testing the

comuodi ty.

Expl anation Il Not rel evant.\024

A glance at this provision and nore particularly to Explanation | woul d
suggest that the Refrigerator is covered under the term\023pre-packed

conmmodi ty\024. Even if the package of the Refrigerator is required to be
opened for testing, even then the Refrigerator would continue to be a \023pre-
packed commodi ty\ 024. There are various types of packages defined under
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the Rules and ultimately Rule 3 specifically suggests that the provisions of
Chapter Il would apply to the packages intended for \023retail sale\024 and the
expressi on \ 023package\ 024 woul d be construed accordingly. It is not disputed
before us that the sale of the Refrigerator is covered under the \023retail sal e\ 024.
Once that position is clear Rule 6 would specifically include the Refrigerator
and would carry along with it the requirenents by that Rule of printing
certain information including the sale price on the package. Thus it is clear
that by being sold by the manufacturer in a packaged form the Refrigerator
woul d be covered by the provisions of SWM Act and SWM (PC) Rul es and

it would be inperative that the MRP has to be printed in terns of Rule 6

whi ch has been referred to above. The Hi gh Court has al so nmade a

reference to Rule 2(1) and nore particularly, the Explanation to which we

have referred to earlier. In our viewthe reliance by the High Court on Rule
2(1) is correct. Learned counsel tried to urge that every custoner would |ike
to open the package before finalizing to purchase the Refrigerator. He

woul d atl east get it tested and for that purpose the package woul d be
destroyed. That nay be so but it does not change the position as rightly
observed by the Hi gh Court.

5. It was tried to be suggested that the MRP woul d be different

dependi ng upon the area in which it is being sold. That may be so,

however, that cannot absolve the manufacturer from displaying the price,

i.e., the MRP on the package in which the Refrigerator is packed.

VWhat ever be the situation, it is clear that a Refrigerator is a \023packaged
commodi t y\ 024 and thus is covered under SWM Act and SWM (PC) Rul es and
therefore, the notification dated 1.3.2000 cannot be faulted on that ground.

It is significant to note that the appellant has not otherw se chall enged the
validity of the notification dated 1.3.2000 on any other ground. Al that is
chall enged is the applicability of the commpdity |ike the Refrigerator.

6. Once the notification included the Refrigerator, unless the validity of
the notification was chal |l enged, the appellant cannot get out of the scope of
the notification. The notification cannot be faulted nmerely because the
appel l ant feels that the Refrigerator is not a packaged comodity. We

have al ready shown that the Refrigerator is a \023packaged commodity\024 and
once it is included in the notification, unless the notification is faulted on
any other ground, the effect of the notification would remain intact in so far
as Refrigerator is concerned.  On that ground al so the appeal has to be

rej ected.

7. In fact the question regardi ng the assessnment of the Refrigerator

was considered by this Court in Jayanti Food Processing (P) Ltd. vs.
Commi ssi oner of Central Excise, Rajasthan [2007 (10) SCALE 223]

where it was held that the Refrigerators have to be assessed under Section

4A of the Act and not under Section 4 of the Act. The present contention
however, was not raised in that case.

7. In the result the Judgnment of the Hi gh Court is confirmed and the
appeal is dismssed with costs.




